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1.	INTRODUCTION 

The National Credit Act (“the Act”) introduced the concept of reckless lending into the credit environment by way of sections 80 to 84. In addition, section 86 places a statutory obligation for a registered Debt Counsellor to conduct an investigation into suspected reckless lending for consumers who have applied for debt review and requested that an investigation of reckless lending be conducted in respect of specifically identified accounts. However, the Act does not provide for a process to investigate suspected reckless lending by a Debt Counsellor and the manner in which the interaction between the Debt Counsellor and Credit Provider should be facilitated.

To provide the industry with an operational solution to this challenge, the National Credit Regulator (“the NCR”) through the Credit Industry Forum (“the CIF”) embarked on a robust process to facilitate negotiation and industry agreement for a process that could be adopted to address this challenge. As a result of CIF’s efforts, the NCR is pleased to publish this document as guidelines to be to be applied by all industry participants effective immediately.

Please take note that amendments to the Act, its regulations or case law supersede provisions made in these guidelines and will justify amendments to these guidelines where necessary. 

2.	COMPLIANCE

Credit Providers and Debt Counsellors are requested to comply by consistently applying these guidelines. 

3.	GUIDELINES

3.1.	Field of Application
These guidelines provide for operational process that a Debt Counsellor and Credit Provider must should follow and they are only applicable in circumstances where a Debt Counsellor conducts an investigation into suspected reckless lending in terms of section 86 read with regulation 24 of the Act. 
Please take note that the guidelines do not address the merits of the alleged or suspected reckless lending. Therefore, the principles to be applied by a Debt Counsellor to determine whether a credit agreement is allegedly reckless or not are not covered in this document. Furthermore, these guidelines do not apply to credit agreements terminated and/or excluded from debt review.

3.2 Operational process	Comment by Ryan Lepart: NDCA - Benay Sager

"General comment to section 3.2: 

The timelines proposed are very flexible for CPs and prevent DC from performing reckless lending in time for court applications. In most cases, the DC would not be in possession of relevant documents in time for court documents, and therefore will indicate that “Documents were not received in time from CPs to conclude reckless lending investigation”.

CPs do not have statutory requirement to provide documents requested by DC, however DC cannot conduct investigation if these documents are not provided. These two are at odds with each other."

3.2.1	When a Debt Counsellor accepts a debt review application and issues a Form 17.2 noting a consumer as being over-indebted, the Debt Counsellor will determine if the Consumerconsumer(s) seeks a reckless credit lending investigation and, based on available information, examine the Consumer’s consumer’s affordability of the last approved credit agreement and previous credit agreements (where applicable). 
3.2.2	If the initial affordability test indicates a possible affordability concern and/or the Consumer consumer has requested a reckless credit lending investigation, the Debt Counsellor may request the following information and / or documents from the Credit Provider:	Comment by Ryan Lepart: DCASA - Vanessa Johst

"If a DC is obligated to investigate RC, they “should” ask for these documents, unless they already have it. 
How else will they identify whether the Consumer’s allegation is founded. 

In addition, we need to take into account that DC’s should not (at this stage) have a blanket approach of investigating reckless credit, unless there is enough “pre-evidence” to show possible reckless lending. 

We know of some DC systems who have a built in calculation that assist in identifying possible RC. "
i. The credit application form (if applicable);
ii. Proof of income (if applicable);
iii. The credit bureau report or debt obligation information obtained at the time of conducting the affordability assessment;  and
iv. The details or documents of the affordability assessment conducted in compliance with the Act and the regulations.
NOTE: The documents listed above will in most cases not be required based on the applicable section of the Act under which the reckless lending investigation is taking place.
3.2.3	When the request for information and / or documents as per 3.2.2 is made, the Debt Counsellor must specify the applicable reason(s) for initiating the investigation (i.e., consumer request, affordability[footnoteRef:1]  or both). [1:  Each Debt Counsellor must have a mechanism to assess possible affordability concerns.] 

3.2.4	The Credit Provider will provide the information and / or documents requested within seven (7) business days of receipt of such request. 
3.2.5	The Credit Provider must act in good faith and endeavor to provide correct and accurate information and / or documentation. 
3.2.6 	In some cases, it may be necessary for a Credit Provider to request an extension of time specified in 3.2.4 to retrieve archived or old information and / or documents being required. In this instance, the Credit Provider and Debt Counsellor should, whilst considering legislative time-periods for a debt review court application, act in good faith in relation to such requests in so far as it may be in the best interests of the consumer.	Comment by Ryan Lepart: DCASA - Vanessa Johst

"The Act stipulates the timelines for Debt Review and the DC is bound by the prescribed timelines and not in position to wait for one CP. The consumer will be at risk, the other CPs will be negatively affected and the DC will be at risk at NCR for non-compliance. This clause will therefore have no effect as the DC will need to comply with prescribed timelines ito Act and TTA. The CP will need to request an extension from court and if good reason the DC can agree to the requested extension but the issue will need to be addressed in papers before court as DC will have to beg leave to supplement papers which would increase legal cost and will only be allowed at discretion of Magistrate?"
3.2.7	In the event that a Credit Provider refuses / fails to provide the information / documentation requested by a Debt Counsellor as per 3.2.2 within the seven (7) business days’ period, or such extended period as may be agreed between the Debt Counsellor and Credit Provider, the Debt Counsellor may conduct an assessment based on available information and should such assessment indicate a possible affordability concern, the Debt Counsellor may proceed to request the following documentation from the Credit Provider:
i. The quotation (if applicable);
ii. The pre-agreement statement;
iii. The credit agreement; and
iv. The statements of account.[footnoteRef:2] [2:  Statements of account should only be requested if they are relevant to the alleged reckless lending investigation. The period of the statements of account should be limited so as to prevent unnecessary retrieval and production costs.] 

3.2.8	In the event that the Credit Provider has provided the documents and / or information as envisaged in 3.2.2 and the Debt Counsellor is of a reasonable view that further information and / or documents as listed in 3.2.7 is required, he or she may request same from the Credit Provider, whom will provide information and/or documents in adherence with the law. 
3.2.9	The Credit Provider will provide the documents and / or information requested in 3.2.8 within a reasonable period which could be up to seven (7) business days.
3.2.10	In some cases, it may be necessary for a Credit Provider to request an extension of time specified in 3.2.9 to retrieve archived or old information and / or documents being required. In this instance, the Credit Provider and Debt Counsellor should, whilst considering legislative time-periods for a debt review court application, act in good faith in relation to such requests in so far as it may be in the best interests of the consumer.
3.2.11	In the event that a Credit Provider refuses / fails to provide the documentation listed in 3.2.7, the Debt Counsellor may bring this refusal or failure to the attention of the presiding officer of the National Consumer Tribunal (“the Tribunal”) or Magistrate Court (“the Court”), as the case might be and only if the Credit Provider is statutorily obliged to provide such documentation listed in 3.2.7 in terms of the Act to either the Debt Counsellor or Consumer.	Comment by Ryan Lepart: DCASA - Vanessa Johst

"This is a fruitless exercise -  as there is no statutory obligation. The CP can purely raise the fact that the Guidelines states that there should be a statutory obligation, meaning they have no obligation. 
How will this assist a Consumer in possible reckless credit solutions. Or prevent it."
3.2.12	In the event that a Credit Provider refuses / fails to provide the requested information / documents within the set timelines, the debt review process, and in particular payments, should continue in respect of all credit agreements to which the debt review application relates, and the Debt Counsellor may, at the time of hearing of the application for debt review, request the Presiding Officer to: -	Comment by Ryan Lepart: DCASA - Vanessa Johst

"Our members feedback is that other CP’s or parties to the DR Application are now being prejuidices because of a party who fails to engage to resolve. 
Secondly Many Magistrate’s Courts are now refusing to make an order to compel information from CP”s as they are creatures of statute and cannot make such an order. "
· postpone the matter sine die pending the supply of such information and/or documents; or
· order one or more Credit Provider’s to provide information / documentation required to assess suspected reckless lending; or
· proceed with the hearing of the reckless lending application in the absence of any credit provider documentation. 

NOTE: Your attention is drawn to the judgment of Mohibidu v African Bank [NCT/63538/2016/141(1)] 2018 ZANCT in which the Consumer Tribunal ruled that the reckless lending investigation by the debt Debt counsellor Counsellor must be concluded simultaneously with the process of determining consumer over indebtedness. Therefore prior to issuing of the Form 17.2. 	Comment by Ryan Lepart: NDCA - Benay

"With reference to the case, the NCR is requested to provide clarity and advise where in the case the Tribunal provides clarity that “reckless lending investigation must be concluded simultaneously with the process of determining consumer over indebtedness” as same is unclear."	Comment by Ryan Lepart: DCASA - Vanessa Johst

"From accepting the application for debt review to issuing of the form 17.2 there would be 6 business days. (17.1 date to 17.2 date). This is an unreasonable expectation and also not in line with the guidelines the NCR wish to impose which allows for credit providers to supply documents within 7 days and to request extensions.

Further, the issuing of the 17.2 cannot be delayed due to non-response from a credit provider, this would be in contravention of the regulations and to the detriment of the consumer."

3.3 Important factors to consider before raising allegation of reckless lending
3.3.1	The affordability assessment and reckless lending provisions of the Act do not apply to all credit agreements. A Debt Counsellor can only raise an allegation of reckless lending with a Credit Provider if the affordability assessment and reckless lending provisions of the Act are applicable to the credit agreement. The types of credit agreements to which the reckless lending provisions of the Act do not apply are set out in Annexure A.
3.3.2	The Debt Counsellor should also not be investigating alleged reckless lending in instances where statutory exclusions apply. The most important exclusions are as follows:
i. The affordability assessment and reckless lending provisions of the Act only applies to credit agreements entered into or amended on or after the 1st of June 2007, thus these provisions do not apply to pre-existing credit agreements (defined in item 1(1) read with item 4(2) of Schedule 3 to the Act). A Debt Counsellor must make use of the certificate of balance issued by the Credit Provider or a Credit Bureau report to determine whether a credit agreement is a pre-existing credit agreement or not.
ii. The affordability assessment regulations in regulation 23A only became operative on 13 September 2015 and therefore only applies to credit agreements entered into or amended after that date.
iii. The affordability assessment and reckless lending provisions of the Act do not apply to juristic persons as defined in section 1 (see section 6(a) and section 78(1)). Therefore, a Debt Counsellor must not raise the allegation of reckless lending with a Credit Provider regarding a credit agreement where the Consumer is a juristic person. 
iv. The affordability assessment and reckless lending provisions of the Act do not apply to incidental credit agreements as defined in section 1 (see section 5 read with section 78(2)(e)). Therefore, a Debt Counsellor must not raise the allegation of reckless lending with a Credit Provider regarding a credit agreement where the credit agreement is an incidental credit agreement.
3.3.3	A Debt Counsellor or Consumer should not submit frivolous and / or vexatious or duplicate requests for documents and information to Credit Providers or their agents. General, vague, frivolous or bold allegations of reckless lending must be avoided (For example, merely alleging that all the Consumer’s credit agreements are reckless, without proper substantiation is general, bold, and vague). 
3.4 Important factors to note within the process
	 
3.4.1	The Debt Counsellor must carefully consider, and record in writing, the Consumer’s instruction to investigate alleged reckless lending relating to the Consumer’s credit agreements and conduct a Consumer affordability assessment based on available information. 
3.4.2	The Debt Counsellor must only request information and documents from the Credit Provider if the affordability assessment based on available information reveals a reason for a detailed reckless credit investigation and / or the Consumer requested a reckless credit investigation. 
3.4.3 Reckless lending allegations and/or investigations relating to same should not be used purely to obstruct the legal enforcement process of credit agreements.
3.4.4	The Credit Provider and Consumer must act in good faith and adhere to the reasonable requests of the Debt Counsellor for documents and information.
3.4.5	Credit Providers may charge Consumers for replacement copies of documents already provided to Consumers or for historical documents.[footnoteRef:3] These charges are governed by regulation. To prevent charges, Debt Counsellors must endeavor to obtain documents and information from the Consumer directly. [3:  Section 65(4). Government Notice R 604 which provides as follows:
“A credit provider may charge search and production fees contemplated in section 65(4)(b) of the Act, not exceeding R5.00 for a replacement copy of any document required in terms of the Act, plus R1.00 per page for copies of each page of such document, the sum of which must not exceed R50.00.”] 

3.4.6	The time-periods within which a Credit Provider is required to provide information / documentation listed in either 3.2.2 or 3.2.7 do not run concurrently.
3.4.7	Credit Providers will not provide any proprietary or competitively sensitive documents or information to the Debt Counsellor (for example: credit scorecards, system information and Credit Provider specific affordability assessments).
3.4.8	These guidelines do not in any way postpone or extend the days as contemplated in section 86(10) of the Act, and the Credit Provider’s rights is are not impeded by this guideline. 	Comment by Ryan Lepart: DCASA - Vanessa Johst

"It should be noted that Consumer rights should also not be impeded. There is no direct body at CIF who looks after Consumer Rights, except DC’s, whom works with Consumers directly. 
DC’s should not in any way or form misuse the RC process and fee, however a Consumer’s right should also not be seen as lesser of the two. It is not in line with the NCA. 
There is a great imbalance between Consumer resources and Credit Provider resources. 

If a Consumer (DC) fails to bring application to Court within 60 days, it may equal termination. 
If a Consumer sought a RC investigation, and the CP refuses to engage in good faith, there is little a Consumer (who seeks financial assistance) can do to ensure engagement. "
3.4.9	A Debt Counsellor must not utilise use the NCR as a mechanism for requesting information and / or documentation from a Credit Provider.
3.5	How to deal with the Credit Provider’s refusal/failure to provide information/documentation) 
3.5.1	The NCR does not have the statutory authority to make a declaration of reckless lending or to investigate a complaint relating to a Credit Provider’s failure to provide information / documentation which the Credit Provider is not statutorily required to provide, especially related to reckless lending investigations.  
3.5.2	However, section 83(4) and 83(4)(a) provides that a Court or Tribunal, as the case might be, before declaring a credit agreement as reckless, must consider the consumer’s ability to repay the debt taking into consideration the facts at the time when the credit agreement was entered into between the parties. Should a Credit Provider fail / refuse to provide the additional / further information / documentation which refers to the time when the credit agreement was entered into, and the Tribunal or Court is of the view that such documents and/or additional information is required for such a determination, such Tribunal or Court may order the Credit Provider to provide such information and/or document as the case might be. 	Comment by Ryan Lepart: DCASA - Vanessa Johst

"How would we initiate the complaint, wouldn’t it come from a notice of non referral from the NCR?"
3.5.3	The Debt Counsellor, when lodging the application to court, and where Credit providers Providers did not provide the specific documents or information, must provide the details of the steps taken to retrieve the required information and / or documentation from the Credit Provider, which includes proof of payment of any reproduction fees where applicable.

4.	Reckless lending fee 

This section is intended to specify the services to be provided before the reckless lending fee is charged and payable by the consumer.	Comment by Ryan Lepart: DCASA - Vanessa Johst

"As this was never discussed previously, we either suggest that it be discussed at the cif sub committee or in the alternative to be referred to the DC fee review sub committee. 

As was argued in our first point, by forcing a DC to go to court with a reckless credit in order to obtain a fee. 
This places a DC in a very undesirable position. As the Consumer is the person who ultimately decides whether the matter must proceed with litigation or not. 
If a DC has done all the work and the Consumer decides the risks outweigh the benefit, the DC loses the fees. 
Or If a CP settles, the DC looses the fee. 

DCASA cannot consent to this paragraph in its totality. And seek that it be referred back to the CIF Sub Committee for further discussion. 
Thank you. "

4.1.	The NCR debt counselling fee guidelines as published under Circular 001 of 2018, introduced a reckless lending fee amount of R1500, payable by the consumer in month 2 after completing the written outcome of the reckless lending assessment.
4.2	For a Debt Counsellor to claim the reckless lending fee, the Debt Counsellor must ensure that his/her assessment outcome is supplied to the attorney to draft the affidavit on the assessment outcome and include in the application to a Court and Tribunal for adjudication. 	Comment by Ryan Lepart: NDCA - Benay Sager

"There is no legal requirement that a DC must  aver reckless lending in the Founding Affidavit - Please refer to s86(7)( c)

NCA says DC may include outcome of investigation as part of court docs, not must as this Guideline attempts to prescribe"
4.3.	It is therefore compulsory that the assessment indicate the possibility of reckless lending, and that the Notice of Motion, founding affidavit and annexures to the founding affidavit contain information of such assessment and that a prayer is contained requesting the Court to adjudicate on such assessment regarding a specific credit provider.	Comment by Ryan Lepart: NDCA - Benay Sager

"Once again, there is no legal requirement that DC must aver reckless lending in the Founding Affidavit
Please refer to s86(7)( c)

DC is the applicant in any court matter. For the DC to write/allege reckless lending in a court document, this creates massive financial risk (as pretty much all CPs would oppose such an application) for the DC, and the cost of such additional litigation must be borne by the DC.

The NCR failed to address costs orders against the DC for reckless lending allegations should the matter be referred to court. Credit providers appoint Senior Counsel to argue reckless lending matters and they charge approx. R 20k per day"
4.4	In addition, such suspected reckless lending must be included in the statutory form 42 under part 4 submitted to the NCR on a quarterly basis. 
4.5	If no such suspected reckless lending is submitted to the Court for adjudication, there is no fee payable by the consumer for such an assessment. 	Comment by Ryan Lepart: NDCA - Benay Sager

"
We are not in agreement with 4.5
It is unreasonable for a DC to perform the work but not get paid for the work done.

The outcome of a reckless lending investigation cannot be predicted in advance, and therefore collection of such a fee cannot be linked to a particular outcome

Fee guidelines make provision for collection of reckless lending fee with second instalment, however this guideline tries to counter that by tying the outcome of the investigation to collection of a fee – therefore the two are at odds with each other."	Comment by Ryan Lepart: BASA - Jacqueline Biddlecombe 

"We are concerned that the introduction of this new process will lead to many debt counsellors alleging reckless lending at the outset in order to claim the fee. Once the matter shall become opposed, the debt counsellor may file supplementary court papers and retract his/her submissions of reckless lending. While this shouldn’t technically be allowed, we have found in practice that the courts do indeed accommodate such processes within the debt review environment."






Annexure A:

The affordability assessment and reckless lending provisions of the NCA do not apply to school loans,[footnoteRef:4] student loans,[footnoteRef:5] emergency loans,[footnoteRef:6] public interest credit agreements,[footnoteRef:7] pawn transactions,[footnoteRef:8] incidental credit agreements[footnoteRef:9] or temporary increases[footnoteRef:10] in the credit limits under credit facilities. The aforementioned exception would only apply to a school loan, student loan, emergency loan and public interest credit agreement if the credit agreement is reported to the national credit register by the Credit Provider  within 30 business days of the signature of the credit agreement or at the end of the month in which the credit agreement was concluded.[footnoteRef:11] For an emergency loan the Credit Provider  must obtain and retain reasonable proof of the existence of the emergency for which the credit was granted.[footnoteRef:12] [4:  A school loan is defined in section 1 of the NCA as “… a credit agreement in terms of which (a) money is paid to a primary or secondary school on account of school fees or related costs for the benefit of the consumer’s child or other dependent; or (b) a primary or secondary school defers payment of all or part of the school fees or related costs for the consumer’s child or other dependent”.]  [5:  A student loan is defined in section 1 of the NCA as “…a credit agreement in terms of which – (a) money is paid by the credit provider to an institution of tertiary education on account of education fees or related costs for the benefit of the consumer or a dependent of the consumer; or (b) an institution of tertiary education defers payment of all or part of the consumer’s education fees or related costs”.]  [6:  An emergency loan is defined in section 1 of the NCA as “…a credit agreement entered into by a consumer to finance costs arising from or associated with – (a) a death, illness or medical condition; (b) unexpected loss or interruption of income; or (c) catastrophic loss of or damage to home or property due to fire, theft, or natural disaster, affecting the consumer, a person who is dependent upon the consumer or a person for whom the consumer is financially responsible”.]  [7:  To establish the meaning of a public interest credit agreement section 1 and section 11 has to be read together. A credit agreement must meet all the criteria stipulated in section 11 before it is considered a public interest credit agreement.]  [8:  A pawn transaction is defined in section 1 of the NCA as “…an agreement, irrespective of its form, in terms of which – (a) one party advances money or grants credit to another, and at the time of doing so, takes possession of goods as security for the money advanced or credit granted; and (b) either – (i) the estimated resale value of the goods exceeds the value of the money provided or the credit granted, or (ii)	 a charge, fee or interest is imposed in respect of the agreement, or in respect of the amount loaned or the credit granted; and (c) the party that advanced the money or granted the credit is entitled on expiry of a defined period to sell the goods and retain all the proceeds of the sale in settlement of the consumer’s obligations under the agreement”.]  [9:  An incidental credit agreement is defined in section 1 as “…an agreement, irrespective of its form, in terms of which an account was tendered for goods or services that have been provided to the consumer, or goods or services that are to be provided to a consumer over a period of time and either or both of the following conditions apply: (a) a fee, charge or interest became payable when payment of an amount charged in terms of that account was not made on or before a determined period or date; or (b) two prices were quoted for settlement of the account, the lower price being applicable if the account is paid on or before a determined date, and the higher price being applicable due to the account not having been paid by that date.”]  [10:  To establish the meaning of a temporary increase of the credit limit under a credit facility section 1 and section 119 of the NCA must be considered. Section 1 indicates that a temporary increase occurs under the circumstances stipulated in section 119(2). ]  [11: Section 78(2) read with regulation 23 and prescribed form 15. ]  [12:  Section 78(2).] 


FURTHER INFORMATION

Please contact Timmy Van Der Grijp on 011 554 2802, tvandergrijp@ncr.org.za  should you have any queries. 	Comment by Ryan Lepart: TBC
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